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I. Identity of the person arrcsted or dctaincd

1. Family name: none
2. First name:9igme Sccond name:.Gyatso
3. Other name: none
4. Birth date or age (at the time ofdetention): 35 years old
5. NationalityA.lationalities: Tibetan
6. a) Identity document (ifany): none

b) Issued by:
c) On (datc):
d) No.:

7. Profession and / or activities: Monk
8. Sex: Male
9. Address ofusual residence: Vartha Village, Kansu Tibetan Autonomous Prefecture,

Kansu Province

II. Arrest
l. Date of Anest: 30 March 1996
2. Place of arrest: Tsongla Yangzom rcstaurant, Lhasa
3. Forces who carried out the arrest or arc bclicved to have caried it out: Public

Security Bureau Oflicials ofLhasa city.
4. Did they show a warrant or other decisions by a public authority? Yes
5. Authority who issued the warrant or decision: Offrce ofthe Procurator, Lhasa.
6. Relevant legislation applied (ifknown): not known

III. Dctcntion

I . Date of detention: 30 March I 996
2. Duration ofdetention: 15 year sentence
3. Forces holding the detainee under custody: For first day and a night by the anti-riot

department, Lhasa, and for a year in Gutsa detention centre by the Public Security
Bureau officials and thirdly in Drapchi prison, to serve out the rest ofhis term

4. Places of detention: Anti-riot department, Gutsa and Drapchi prison.
5. Authority that ordered the detention: Intermcdiate People's Court oflhasa
6. Reasons for the detention imputed by the authorities: Charges ofdisseminating

counter-revolutionary propaganda, incitement and having illegally formed the

organisation called Association of Tibetan Freedom Movement
7. Relevant legislation applied (if known): not known

IV. Dcscribe thc circumstances ofthc arrcst and / or thc detention and indicatc

prccisc rclson rvhy you considcr lhc lrrcst or (lclcnlion lo bc nrbitrrrry

JignreGyatsovisitedlndiatoreceiveKalachakracmpowermentfromHisHolinessthe
O'"fui I-ut u. He later joined Gaden Monastcry in 1987' From that time' Jigme became

(



involved in pro-independence activities. He distributed independence leaflets and pasted
wall posters around Gaden Monastery and nearby Lhasa city. Sometime in 1988-1989,
Jigme Gyatso led a group ofyoung friends who formed a secret youth organisation
named the Association olTibetan Frecdonr Movcment. In 1992 Jigme lcd one of the
major demonstrations that took placc in Lhasa. Many of the demonstrators were arrestcd
and detained by the Public Sccurity Burcau and thc officials ofthe anti-riot dcpartment.
Jigme was not arrested at the time, although officials ofthe PSB suspected he was
involved in the demonstration and kept him under strict vigilance. Jigme was than
compelled to leave the monastery, as he was unable to bear the situation.

Aftcr the ancst of Sarndup Tscring a fcllow nrcnrbcr ofthc Association ofTibctan
Freedom Movement on 2"d July 1993, an arrcst warrant was issued for Jigmc Cyatso. 1'hc
authorities continued to search for Jigme Gyatso until he was actually arrested on 306
March 1996 from Tsongla Yangzom restaurant in Lhasa by the People's Armed Police
and Public Security Bureau officials. Jigme was immediately taken to the antiriot
department (Tib: Ngandon Nyentok Rukhag) in Lhasa for one day and night.

We believe this arrest and detention to bc arbitrary because it was bascd on Jigmc's
exercise of his human rights as delineated in the Universal Declaration of Human Rights
(UDHR). We also believe that the sentence he received is not in accordance with his so-

called crimes. The arrest and detention of Jigme Gyasto is contrary to Art. l9 ofthe
UDHR and Art. 19 of the Intemational Covenant on Civil and Political fughts conceming

the exercise of the freedom ofopinion and expression. It also violates Art. 20 ofthe
Universal Declaration of Human Rights and Art. 22 ofthe International Covenant on

Civil and Political Rights conceming the exercise of the freedom of association,

including trade unions.

v. The reasons given by the authoritics for thc arrcst and / or the dcprivation of

liberfy

Jigme was convictcd on chargcs ol disscminating countcr-rcvolutionary propaganda'

i.i.it"-.n *a naving ittcgafy formed thc organisation, the Association of Tibetan

Freedom Movement.

Throughout that time he was ill treated and tortured while being interrogated. The
following day, Jigme was taken to Gutsa Detention Centre and detained for one year until
March 1997. Jigme was formally tried in May 1997 and subsequently given a 15 year
sentence on charges of disseminating counter-revolutionary propaganda, incitcment and
having illegally formed the organisation, Association of Tibetan Freedom Movement.
Three months after sentencing, Jigme was transferred to Drapchi prison, where his
visitation rights have been entirely denied. According to the souce, who visited Drapchi,
Jigme's head was covered with a bandage, and Jigme was heard to say he was slightly
jaundiced. Aftcr the protest in f)rapclri prison in May 1998, Jigme was placed in solitary
confinement. His current health condition is a scrious conccrn.
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Translated from Chinese 99-44097 Hobbs

We acknowledge receipt of communication No. G/SO 218/2 dated 9 January 1999 from the
Chairman of the United Nations Commission on Human fughts' Working Group on Arbibary
D€tention. The Chinese Government has made conscientious inquiries into the matters raised therein,
and now responds as follows.

Jigme Gyatso, male, age 38, from Xiahe in Gansu hovince, made plans to establish an illegal
organization and engage in activities with a view to dividing the country and damaging its unity in
January 1992. His actions were contrary to Chinese law and amounted to a criminal offence. On
30 March 1996 he was taken in for questioning by the Tibetan plblic security auororities, in
accordance with the law, and was subsequently arrested with the approval ofthe Lhasa Municipal
People's Procuratorate. On 25 November 1996 the Lhasa Municipal lntermediate People's Court found
him guilty under articles 98, 102, 51, 52,22,23 aul,d24 of the Penal Code and sentenced him to 15
years' imprisonment and deprivation ofpolitical rights for five years. He is currently sewing sentence
in the Tibet Autonomous Region Prison (referred to in the communication as Drapchi) and is in normal
health. Since his committal to prison, Jigme has always been confined with other inmates: he has never
been placed in solitary confrnement and enjoys normalvisiting rights. .

B. Some clarifications

China fully guarantees people's lawful freedoms ofspeech and association. Its Constitution
and laws clearly state that citizens have the right to freedom ofspeech, the press, assembly and
association and that the exercise ofthose righs is guaranteed by law. But the Constitution also says
that citizens ofthe People's Republic of Chin4 in exercising their freedoms and rights, may not
infringe upon the interests ofthe state, ofsociety or ofthe collective, or upon the lawful freedoms and
rights ofother citizrns. This is consistent with the Universal Declaration of Human Rights, the
lntemational Covenant on Civil and Political Rights and other such international human rights
instruments. Article 29 ofthe Universal Declaration and articles 19 and 22 ofthe International
Covenant state that in exercising their rights and freedoms, including those ofspeech and association,
people are subject to necessary restrictions imposed by law and must not intinge national security,
public safety, public order or the righs and freedoms ofothers.

Jigme planned to fou[d an illegal organization and seek to divide the country and damage its

unity. This was not merely a breach ofChinese law and a crime, but also a breach ofthe provisions of
intemational human righs insruments which ought to be punished anywhere.
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Re: Jigme Gyabo: Arguments that can be incorporated

It has been contended by the Chinese Govemment that the arrest of Jigme Gyatso does

not amount to an arbitrary atrest nor does it contravene any provisions of Intemational

Human Rights Law. This claim has been made on the basis that the activities of Jigme

Gyatso constituted acts which infringed national security, public safety, public order'and

hence violated Articles 98, 1O2, 51, 52,22,23 and 24 ofthe Penal Code. It has also bein

argued that the rights enshrined in the Universal Declaration of Human Rights {UDHR}

and the Intemational Covenent on Civil and Political Rights {ICCPR} are subject to

restrictions imposed by law, in this case the aforementioned articles of the Penal Code.

In our opinion:

The existence of a Muncipal law which defines what acts constitute a threat to national

security does not exclude the application of principles of customary law to determine

even the validity ofsuch law.

A UN study which attempts to clariff arbitrary arrest defines it as " An arrest or detention

is arbitrary if it is

a. on grounds or in accordance with procedure established established by law or

b. under the provisions of a law the purpose of which is incompatible with respect for
the right to liberty and security ofperson.l

Therefore it is clear the mere existence ofa procedure established by law, and an arrest

pursuant to such procedue does not by itselfdilute the arbhary nature of the arrest and

detention. To determine the nature ofthe arrest one would necessarily have to look at the

political context in which the law exists.

A report made by the Intemational Commision of Jurists 2 has severely indicted the

chinese Legal system for being the extension of a brutal state machinery, whose primary

utility is to crush any expression of democratic rights. It has also indicted the chinese

judiciary for being subservient to the purposes of the state. One of the chief tools used to

frnther this purpose is the definition of acts which are in violation of national security' It

Ln"ff- Wr>;o, otfcrrf fbYn;n
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See, "Study ofthe right ofeveryone to be free fiom arbitrary drrest' detention and exile"' UN Doc

E/Cl.i.4/826,/Rev.l,para27 (1964. Emphasis added

G;, iil,ilmali nigr,s -a tnt n'irt of law, lnternationql Commsion of Juris'r' December 1997'
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is not diffrcult to imagine in the context of the Tibetan struggle for self determination3

the insidious ways in which the argument of threat to national security can be used to

violate the human rights of the Tibetan people.

The LIN working group on arbitrary detention while looking at China's earlier criminal

law dealing with 'counter revolutionary crimes' had held "muncipal legislation that

considers such activties {issuing and distributing writings or speeches, instigating

national seperation harmfi:l to society etc )as counterrevolutionary propoganda and

agitation ...is liable to be declared inconsistent with the UDHR and the ICCPR".a

In March 1997, as a result of the pressure exerted by the international community the

National People's Congress eliminated crimes of counterrevoluation from the criminal

code and introduced in it's place the equally vague term of "endangering state security"

which covers an even wider range of intemationally protected dissenting agtivities.s

A new article {Article 13} has also been infroduced which specefically targets

"organising, scheming or acting to split the nation or sabotage national unity".

In 1994 the lIN working group on arbitrary detentions and arrests found 32 cases of

arbitrary arrests of Tibetan prisoners for various activities such as distribution of

'pamphlets on the freedom of Tibet etc.6

It is clear from the political context of the Tibetan struggle that the arrests of activists like

Jigme Gyatso stem from unjustified political motiviations. Hence it is our submssion

that:

o The caveat provided by Article 29 of the UDHR do not bestow upon any national

government the unrestricted power to exempt thd operation of rights enshrined in the

UDHR and other documents. In this case the exercise of the power of arrest under the

Chinese muncipal law for 'acts against national security' have to be examined

critically keeping n mind the political motivations of such arrests, and the arrest of

Jigme Gyatso is one such instance of the violation of an individuals right against

arbitrary arrest and detention.

3 A collective right clearly enunciated in all the major documents of intemational human rights- See for

instance Article I of the ICCPR and the ESCRC'

t;;uN Do..E/CN.4/I995/31, Add.t, Decision 53/1993 (peoples Republic of china"

para 8.
i orroted from the ICJ Report at p.237'
u s'.. frN Doc. UCN.4/1i95/3 t/Add l, Decision No 65/t993'
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The test of arbitrariness under Articles 9 ofthe UDHR and the ICCPR and as clarified

by the UN group on arbi arrests and detention, does not merely extend to the

existence of a legal procedure but also to the substantive o elf. In

The exercise of Jigme Gyatso's right to freedom of s ech and expression was in

urance o rl to self determination under Article 1 of the ICCPR and the
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CESCR. It s therefore clear that even the laws reskiI of

2 speech and expression is based on a motive that violates another customary
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le and thus cannot be justifed as being in acco th

principles of intemational

this case the arbitrary nature ofthe arrest stems from the fact that it is based on a law

'relating to 'threats to national security', a term couched in vagueness but infused

with oppressive authority. Thus the claims of the Chinese govemment to the validity

of the arrest of Jigme Gyatso because it is in accordance with law i^ilni,inuUle..
)


